* The original of this document contains information which is
subject to withholding fromdisclosure under 5 U.S.C. 552. Such
material has been deleted from this copy and replaced wth
XXXXXXX' s

Augugt 4, 2003
DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officer’s Decision

Case Name: Personnel Security Hearing
Date of Fling: December 12, 2002
Case Number: TSO-0013

ThisOpinion concerns the digibility of XXXXXXXX (hereinafter referred to as "the individud™) for an access
authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and Procedures for
Determining Eligibility for Accessto Classfied Matter or Specia Nuclear Materia."l/

|. Background

The individua is employed by a Department of Energy (DOE) contractor in a job that requires a security
clearance. In the Spring of 2001, the locd DOE security office received derogatory information about the
indviduel. Aninvestigation ensued, and the individua was interviewed by a DOE Personnel Security Specididt.
After this Personnd Security Interview (PSl), the individua was referred to aloca psychiatrist (hereinafter
rfared to as “the DOE psychiatrist”) for an agency-sponsored evauation. Upon reviewing the results of this
investigetion, the Manager of the local DOE Office determined that the doubts about the individud’ s digibility
for a clearance had not been resolved, and suspended the individual’ s access authorization. The Manager
informed the individud of this determination in aletter which st forth in detail the DOE'’ s security concerns
and the reasons for those concerns. | will hereinafter refer to this letter as the Notification Letter. The
Notification Letter aso informed the individud that he was entitled to a hearing before a Hearing Officer in
order to resolve the substantia doubt regarding his digibility for a security clearance.

The individud requested a hearing on this matter. The Manager forwarded the individua’ s request to the
Office of Hearings and Appedls and | was gppointed the Hearing Officer. The hearing was convened near
the individud’ s job Ste. Ten witnesses tetified at the hearing. The principd of alocd high school and the

1 An access authorization is an adminidrative determination that an individud is eigible for access
to classified matter or speciad nuclear materid. 10 C.F.R. § 710.5. Such authorization will be
referred to in this Opinion as access authorization or a security clearance.
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DOE psychiatrid testified for the DOE and the individud, three co-workers, a psychiatrist, and the individua’s
mother, father and Sgter tedtified for the individud.

I1. Statement of Derogatory | nformation

As indicated above, the Notification Letter included a statement of derogatory information in possession of
theDOE that created a substantia doubt asto the individud’s digibility to hold a clearance. Thisinformation
petainsto paragraph (1) of the criteriafor digibility for access to classfied matter or pecia nuclear materia
set forth at 10 C.F.R. § 710.8.

Paragreph (1) refersto information showing that the individua has engaged “in any unusud conduct or is subject
to any circumstances which tend to show that [he] is not honest, rdigble, or trustworthy; or which furnishes
reason to believe that the individual may be subject to pressure, coercion, exploitation, or duress which may
cause [him] to act contrary to the best interests of national security. Such conduct or circumstances include,
but are not limited to, crimind behavior . . . , or violation of any commitment or promise upon which DOE
previoudy relied to favorably resolve an issue of access authorization digibility.” Under this paragraph, the
Letter refersto information indicating thet the individud entered a high schoal in anearby town where his then-
estranged wife was working and then reportedly “made threatening remarks to either [his wife] or someone
she was dating.” He “made remarks to the effect that [he] had been to Vietnam and Desert Storm and that
during [hig] service there, [he] had killed people.” The letter o cited unspecified reports indicating thet the
individud (i) had made comments that he might kill his ex-wife and himsdf; (i) had to file for bankruptcy
because of his ex-wife; (iii) was upset because his ex-wife was seeing younger men; (iv) had been placed on
admndrative leave by his part-time employer, aloca sheriff’s office, because the sheriff was concerned that
thaemight be a confrontation between the individua and his ex-wife; (v) was“stdking’ his ex-wife; and (i),
was a compulsve liar. The Letter dso cited alegations that witnesses to this behavior “had been threatened
to keep dl of this quiet.” The Letter then referred to information provided by the individud during his PSl,
indudng detements that his ex-wife had taken his credit cards and accumulated approximately $47,000 worth
of detwithout his knowledge, and that he “might have jokingly made threets againg his ex-wife.” Findly, the
Leter cited the findings of the DOE psychiatrist that the individua suffers from pseudol ogica fantastica, or
pathologica lying. He concluded that the individud “is not trustworthy and he showed poor judgement and
rdiability in his medting with me”

[1l1. Findings of Fact and Analysis

Theaitaiafor daermining digibility for security clearances set forth a 10 C.F.R. Part 710 dictate that in these
proosadings, a Hearing Officer must undertake a careful review of dl of the rlevant facts and circumstances,
and make a “common-sense judgment . . . after congderation of al the rlevant information.” 10 CF.R
§ 710.7(a). | must therefore consder al information, favorable or unfavorable, that has a bearing on the
quesiondf whether restoring the individua’ s security clearance would compromise national security concerns.
Specificadly, the regulations compel me to consider the nature, extent, and seriousness of the individud’ s
conduct; the circumstances surrounding his conduct; the
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frequency and recency of the conduct; the age and maturity of the individud at the time of the conduct; the
absence or presence of rehabilitation or reformation and other pertinent behaviord changes, the likelihood
of continuation or recurrence of the conduct; and any other reevant and materid factors.
10 C.F.R. § 710.7(c).

A DOE Rasomel Security Hearing is“for the purpose of affording the individua an opportunity of supporting
his digibility for access authorization.” 10 C.F.R. § 710.21(b)(6). Once the DOE has made a showing of
derogatory information raisng security concerns, the individual must then produce evidence sufficient ©
convince the DOE that restoring his access authorization “would not endanger the common defense and
security and would be clearly consstent with the national interest.” 10 C.F.R. § 710.27(d). See
Personnel Security Hearing, Case No. VS0-0013, 24 DOE 82,752 at 85,511 (1995) (affirmed by
OSA, 1996), and cases cited therein. After careful consideration of the factors mentioned above and of dl the
evidaeinthe record in this proceeding, | find that the individua has failed to make this showing, and that his
security clearance should not be restored at thistime.

Atthe hearing, the individua attempted to show that he had recently undergone a particularly unpleasant and
aontentious divorce, and that most of the alegations againgt him in the Notification Letter are fse and were
medke by his ex-wife in an attempt to get him fired. He dso took issue with the DOE psychiatrist’ s diagnosis.

The individud tedtified that he married in 1990 and that his divorce became find in June of 2002. He
characterized the divorce as “terrible” Hearing Transcript (Tr.) at 51. He then discussed the alegations set
forth in the Notification Letter. The individua acknowledged having visited the loca high school, but denied
tdling the principd that he had served in Vietnam or Desart Storm. He further stated that he never directly
threaten his ex-wife, nor did he ever thresten to kill himsdlf. Tr. a 53. Regarding his employment status with
thelocd sheriff’ s office, he testified that he had been terminated as an auxiliary deputy without being officidly
informed as to the reason for the move. However, he said that “afew of [his] deputy friends” informed him
thet thereeson was that his ex-wife was calling the sheriff “between 15 and 16 timesaday.” Tr. a 54. His ex-
wifewoud cdl in domestic violence complaints againgt him without just cause, the individua stated, and added
that he had never been arrested for, or charged with, domestic violence. Tr. at 55.

The individud’s psychiatrist then tedtified. He stated thet, after interviewing the individua and reviewing the
transcript of the PSI and other documents from the individua’ s personnd security file, he concluded that the
individua suffered from an “Adjustment Disorder.” According to the Diagnostic and Statistical Manud of
Menta Disorders, Volume IV, Text Revison (DSM-1V), he testified, this Disorder is characterized by “the
devdopment of emotiond or behavioral symptoms in response to an identifiable stressor or stressors.” Tr. at
83. The second criterion, he continued, is that “the symptoms or behaviors are significant as evidenced by
either marked didress that is in excess of what would be expected, or significant impairment in socia or
occupationd functioning.” 1d. He further stated that it is a “temporary condition,” Tr. a 81, and that the
stressor that led to this disorder was *the combination of marital discord and discovery of potential
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marita infiddity.” Tr. a 83. The individud no longer suffers from this disorder, the individud’ s psychiatrist
tedtified, nor does he have any other menta disease or defect which would adversdy affect his judgement or
reliability. Tr. at 86, 87. He specificaly disagreed with the DOE psychiatrist’s diagnosis of psuedologica
fantadtica, because such afinding would require along term pattern of lying by the individua, which he could
not discern from hisevauation. Tr. at 91.

The individua’ s three co-workers then testified. They each said that the individua was an honest man and a
good employee, and that he had performed his duties admirably during his difficult divorce. Theindividud’s
parentsand Sster attested to the individud’ s honesty, and his mother and sister stated that, during a domestic
dispute, the individud’ ex-wife threastened to take whatever measures she could to have the individud fired.
Tr. at 122, 127.

After hearing the individua’ s witnesses tetify, the DOE psychiatrist withdrew his diagnosis of psuedologica
fantastica, Tr. at 139, explaining that “a person with psuedologica will tell rather fantagtic heroic things on
thejob. | ddn't hear any of this. | didn’t even hear of a suggestion of this from his co-workers who might have
sd, ‘Having believed him, therewasatimewhen . . .. and so on and so on and so on. | didn’'t hear any of
that.” Tr. at 137. 2/

After reviewing this testimony and the exhibits submitted by the parties, | find no support in the record for
severd of the alegations made in the Natification Letter. Specificaly, there was no evidence introduced that
the individud was “gaking” his ex-wife, that he threatened suicide, or that he directly threstened either
witnessssto his conduct, his ex-wife, or anyone she was dating. Furthermore, the only evidence that he made
comments that he might kill his ex-wife came from the individud himsdf, when he tedtified thet he had
“jokingly” made such commentsto “the guysin the locker room.” Tr. a 70. To the extent that the reports of
these dleged activities and statements originated from the individud’ s ex-wife, they are especidly suspect,
gventhehitteness of the divorce and the testimony of the individuad’s mother and Sgter that the ex-wife swore
thet she would have the individud fired.

However, despite the testimony of the individua’ s witnesses and the DOE psychiatrist’ swithdrawa of his
diagnogs, | harbor serious doubts about the individua’ s honesty and trustworthiness. The reasons for these
doubts are set forth below.

2/ The DOE psychiatrit, did not, however, agree with the individud’ s psychiatrist’ s diagnosis of an
adjustment disorder, stating thet thisis caused by “stressin excess of what one would expect in a
gtugtion | haverit seen anything distressful in excess. We have heard testimony after testimony that
his [job] performance was fine. There wasn’t aripple.” Tr. at 133-134. He dso testified that he
did not bdlieve the individud had been completely honest with him, Tr. & 140, and that, in any
event, it was not usualy afeature of an adjustment disorder to lie. Tr. at 136.
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At the hearing, the individua was asked about a statement that he had made during the PSl to the effect that
he may have “jokingly” made some thrests againgt hiswife.

A....1mem, around the guys in the locker room, saying - excuse my French - “1 should just
kil the bitch.” | mean, you know, its just - you don’t mean nothing of it. It'sjust like venting,
blowing steam, you know.

Q. Okay. isthat something you did often or -

A. No.

Q. But you did make those kinds of statements?

A. Yes, jokingly.

However, one of the individud’s co-workers, who tedtified that his locker was “right across from” the
individud’s, sad that

A. Wdl, yeah, | have heard him make threats against - you know, upset with hiswife.

Q. What did he say?

A.Hesadheddn't like her and does't want to be around her and he wouldn't think nothing
about maybe punching her in the nose or something like that.

Q. What was his demeanor?

A.Hewasupst. . ..

Q. Sohedidn't. . . say thisin ajoking manner? He was upset?

A. Yeah, he was upset.

Tr. a 106-109. The co-worker emphasized that the individua is not a violent person, and that he did not
believe that the individua would actudly attack his ex-wife. Tr. at 109.

Futhemore, during the PSI, the individua discussed an incident that occurred when he was dropping off their
children a his ex-wife' s house. He said that his children were on the porch crying, and his ex-wife came out
of her house with a cdl phone in her hand. An exchange between the ex-wife and the individua about the
ressonfor the crying then ensued, with the individua leaning againg his car a the curb, “admost 1,000 meters
avay.” P a 13. Because of this distance, the individua added, he had to raise his voice in order to be heard.
Id. Hisex-wifethen cdled the loca police, and they “send two cruisers. . . for Domestic Violence” 1d. When
the police arrived, the individua stated, he had a conversation with one of the officers, who told him that his
ex-wife had said, “When [the individua] raises his voice to her, she hasto cdl the cops.” PSl a 14. He then
dlegedly told the officer, “Look, you knew where | was. My car’ s at the curb. | was amost 1,000 meters
away ...fromher....” Hesad that the officer replied “Yeh, | know,” and “Y ou had to raise your voice.”
Id. One thousand metersis equa to a distance of over 3,000
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fedt, or dmogt two-thirds of amile. 3/ Nevertheless, a the hearing the individua testified that the distance from
theaurb, where he was standing, to the porch, where his ex-wife was, was “just alittle longer than the length
of” the hearing room, which was gpproximately 30 to 40 feet. Tr. at 59.

Also, the locd high school principd testified about the conversation that he had with the individud at the
ghod. Hesad thet the individud was there to inform him that the school’s choir ingtructor was having an affair
with his then-wife. He told the principa that he had “hired a private investigator and had pictures of them
together . . .. a [the schoal], one where they were making out on a couch in his office and the other where
hehed. .. his hand on her bottom walking down the hdl” Tr. at 10. 4/ Later in the conversation, the principa
daed, theindividud told him that he had been wdl trained in the military in the use of wegpons, and that “he
had served in Desert Storm.” Tr. at 10-11.

Incontragt, whenasked at the hearing whether he had told the principa that he had hired a private investigator,
theindividud replied

A. 1 think | did.

Q. And that this person had photographs of [the individud’ s ex-wife]?
A. | don't recall the photographs.

Q. Okay. Had you hired a private detective?

A.No, s, | hadn't.

Tr. at 68. Theindividua aso denied having told the principa that he had served in Desert Storm. Tr. at 53,
69.

Finally, during the DOE psychiatrist’s evaluation, which took place over one year after the individua’ s
convarsgionwith the principd, the individua made a satement that is inconsistent with the belief he expressed
during that conversation that his wife and the choir ingtructor were having an affair. According to the DOE
psychiatrist’s Report, the individua discussed an incident that occurred at alocd fair, a which he dlegedly
observed another man (not the chair ingtructor &t the local high school) embracing and kissng hiswife, and
padnghishands on her breasts and buttocks. Report at 1. The DOE psychiatrist asked if there had been any
other misbehavior on his wifeé's part. After “a very long pause,” the individua mentioned two separate
irstances in which his wife dlegedly threatened suicide. Report at 2. Again, the DOE psychiatrist inquired as
to whether there had been any additiona mishehavior, and “again there was a very long pause” 1d. The
individud then said that his wife told their pastor that the individua was threatening to kill himself. The DOE
psychiatrist pursued his

3/ 1 meter = 3.281 feet x 1,000 = 3,281 feet.

4/ Theindividua did not show these, or any other photographs, to the principal. Tr. at 10.
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quest for any other misbehavior on his wife' s part. None were forthcoming. Findly, | referred
back to [the man who was dlegedly fondling his wife at the fair] and he said that he never
suspected that she went out with or had a relationship with any other man. After a pause he
added, “She did work with agay choir director in high schoal. | never thought they had a
relationship.”

Id. (itdics added). The DOE psychiatrist, who had reviewed the individua’ s security file and was therefore
aware of his earlier meeting at the principd’s office and the statements that he made there, considered this
inconsstency and other statements made by the individua to be evidence of deception, and concluded that
“heis not trustworthy and he showed poor judgement and reliability in his meeting with me” 1d.

Much of the information upon which the DOE rdies in making security clearance determinationsis obtained
from the prospective or actud clearance holders themselves through PSIs and questionnaires. Accordingly,
itisof the utmost importance that the people who provide thisinformation be honest, reliable and trustworthy.
Gventhe falsehoods and inconsstencies described in this Decision, | do not believe that the individua meets
this standard. | therefore conclude that the individua has not successfully addressed the DOE' s security
concerns under paragraph (1).

V. Conclusion

Asexplained in this Decison, | find thet the individua has not presented evidence that is sufficient to mitigate
the DOE’ s security concerns. Based on the record in this proceeding, | am therefore unable to conclude that
resaing theindividual’ s access authorization would not endanger the common defense and security and would
be clearly consgtent with the nationa interest. Accordingly, | find that the individud’ s access authorization
should not restored.

Robert B. PAmer
Hearing Officer
Office of Hearings and Appeds

Date: August 4, 2003






